The company's attorney thus emphasizes that, in this case,
I'm confronted with a situation in which I'm being asked to use
the Act as the basis for a miner to impair his health, or at
least run the risk of further impairment of his health, by re-
quiring the company to let him go back into the mine by taking
a waiver of his right to transfer out of a dusty atmosphere.
Counsel for the company points out that the election Mr. Bundy
first took in 1974, and again elected to take in 1976, was based
on section 203(b) of the 1969 Act which does not contain any pro-
visions for waiver.  There is no provision for waiver in Part 90
of the regulations which promulgated section 203(b) of the 1969
Act.

Counsel for the company also points out that Part 90 in the
existing regulations became effective on March 31, 1981, after
Mr. Bundy sought to be reemployed as a roof bolter in September
1980. While the provisions of the current Part 90 state that a
miner may waive his rights to transfer, counsel for the company
argues that once the miner has waived his right to transfer, he
is not under the protection of the Act or the Regulations and
that the contract between the miners and the company, which has
been introduced as Exhibit A in this proceeding, then controls
what occurs.

No one argues that when there has been a reduction in force,
that the recall of miners should be goverrie'd by any principle
other than seniority.  Therefore neither Mr. Bundy nor the com-
pany argues that when the recall of miners occurred in 1980,
Mr. Bundy was entitled to a job until such time as people with
his number of years of employment had been reached.

But the company does argue that a provision of the contract,
or Exhibit A in this proceeding, controls Mr. Bundy's right to
bid for jobs underground.  Specifically, Article 5, Section 12
of Exhibit A is relied upon by the company. Section 12 provides
in pertinent part, "* * * [o]nce the employee has exercised the
option to transfer to a 'less dusty area' he may not bid to an
area of higher dust concentration."

Mr. Bundy testified that, in his opinion, he was not bound
by that provision so as to keep him from asking the company to
reinstate him or rehire him in the position of roof bolter because
he was not bidding for a job.  He was, he contends, simply asking
to be put back to work in the only available position to which he
could have been recalled on September 24, 1980, when his seniority
permitted him to be recalled.

I do not purport to be an authority on interpreting the labor
contract.  Since it is unnecessary for me to interpret the con-
tract in order for me to decide the discrimination issues in this
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